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Clery Act Amendments Following the Shooting
at Virginia Tech

 (Often seen asthe "9/11" for higher education

* The tragedy changed the emergency management landscape in higher
education

o Higher Education Opportunity Act of 2008* added the Emergency
Response and Evacuation requirements, including

= Emergency Notification procedures

= Mandate to distribute information about institutional
Emergency Response and Evacuation policies, including
conducting an annual drill

* Also required IHEs to disclose the results of disciplinary proceedings to
the alleged victim of any crime of violence or non-forcible sex offense
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The Campus Sexual Assault Victims' Bill of Rights, signed into law in July of
1992, added certain complainant/survivor rights

Survivors shall be notified of their options to notify law enforcement.

Accuser and accused must have the same opportunity to have others present.
Both parties shall be informed of the outcome of any disciplinary proceeding.
Survivors shall be notified of counseling services.

Survivors shall be notified of options for changing academic and living
situations.
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Violence Against Women Reauthorization Act of 2013 -
Continued Survivor Focus

* Incorporated provisions from the Campus Sexual Violence Elimination
Act*

 Codified much of the April 4, 2011, Title IX Dear Colleague Letter (later
rescinded)

 Established federal requirements for prevention programming and
response procedures for the first time

* Added new requirements for reporting, campus responses, and
grievance procedures for domestic violence, dating violence, and
stalking
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Violence Against Women Reauthorization Act of 2013 -
Continued Survivor Focus

* "A benefit of these final regulations is that they will strengthen the
rights of victims of dating violence, domestic violence, sexual
assault, and stalking on college campuses." - Executive Summary

* "'Be conducted by officials who, at a minimum, receive annual training
on the issues related to dating violence, domestic violence, sexual
assault, and stalking and on how to conduct an investigation and
hearing process that protects the safety of victims and promotes
accountability" - 34 CFR § 668.46(k)(2)(ii)
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VAWA Intersection with VAWA Intersection with Title IX
Title IX (2013 to 2020) (2020 to Present Day)

2020 Title IX Regulations incorporated VAWA offenses as a form of Sexual Harassment
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Clarity Through Annual Security Report (ASR) Policy Statements

The Annual Security Reportis a public information document that should:
* Be concise, accurate, and up to date

* Beclearand accessible to enhance awareness

* Provide a summary explanation of policy and procedure

The ASR must include designated policy statements.

A policy statement is NOT a copy of a policy or an excerpt from a policy.

A policy statement cannot exist without a policy.

6> SZN o @ HEALY"



Common Pitfalls in ASR Policy Statements

* Policy statements that include things not in the policy
* Including an entire policy as an appendix

* Repetitive information

* Using “sexual misconduct” as an umbrella term

* Using terminology such as - "sanctions include but are not limited to”

Solutions for Organizational Excallance
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The Importance of a Complete and Accurate Policy Statement

* Legal Compliance: Failure to accurately include all required
elements can result in a finding of nhon-compliance with federal
regulations, leading to fines and potential loss of federal funding.

* ASR and policy statement inaccuracies are commonly found in U.S.
Department of Education Final Program Review Determinations
(FPRD).

e Current Clery Act Fine: $71,545 per violation
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The Department of Education's Approach (Liberty FPRD)*

* "The Department uses a three-pronged test to evaluate an institution’s
compliance with the policy and procedural development, implementation, and
disclosure requirements.

= The first inquiry is simply to determine if the institution has included a
required statement in the ASR or other required document.

= |f that requirement is met, the Department will determine if the policy or
procedure fit into the parameters established in the law for that requirement.

= |f both of those requirements are met, the Department will review case
documents and conduct interviews to determine if the compliant disclosures
actually reflect institutional policy and whether they were followed generally
or in a specific case."
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The Importance of a Complete and Accurate Policy Statement

* Privacy Concerns

= Ensuring confidentiality of victims while providing necessary information can
be challenging.

= Providing clarity within an ASR enhances the understanding of VAWA policy
implementation, as well as victim resources.
 Consistency

= |nconsistent application of/or lack of a policy undermine institutional
effectiveness and credibility.

= Victims need to trust they are in a culture that prioritizes safety, respect and
accountability.
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VAWA ASR Policy Statement Requirements
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VAWA ASR Policy Statement Requirements

mmm [revention and Education Requirements

Rights and Options Requirements

mm [rocedural Requirements
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VAWA Prevention and Education Requirements

The ASR must include a statement of policy that addresses the institution’s

programs to prevent dating violence, domestic violence, sexual assault, and
stalking:

* A description of primary prevention and awareness programs for all incoming
students and new employees

* A description of ongoing prevention and awareness campaigns for students
and employees

T C) HEALY*



Programs to Prevent Dating Violence, Domestic Violence, Sexual
Assault, and Stalking

 Comprehensive, intentional, and integrated programming, initiatives,
strategies, and campaigns intended to end dating violence, domestic
violence, sexual assault, and stalking that

e (i) Are culturally relevant, inclusive of diverse communities and identities,
sustainable, responsive to community needs, and informed by research or
assessed for value, effectiveness, or outcome; and

 (ii) Consider environmental risk and protective factors as they occur on the
individual, relationship, institutional, community and societal levels.
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VAWA Prevention and Education Requirements

The ASR policy statement must include:

A statement that the institution prohibits dating violence, domestic violence,
sexual assault, and stalking

* The definition of dating violence, domestic violence, sexual assault, and stalking
in the applicable jurisdiction

* The definition of consent in the applicable jurisdiction
A description of safe and positive options for bystander intervention

* Information on risk reduction specific to VAWA offenses

T C) HEALY*



O
Primary Prevention and Awareness Programs: Core Definitions

* Awareness Programs

= Community-wide or audience-specific programming, initiatives, and strategies that increase
audience knowledge and share information and resources to prevent violence, promote safety,
and reduce perpetration.

* Bystander Intervention

= Safe and positive options that may be carried out by an individual(s) to prevent harm or
intervene when there is a risk of dating violence, domestic violence, sexual assault, or
stalking.

® |[ncludes recognizing situations of potential harm, understanding institutional structures and
cultural conditions that facilitate violence, overcoming barriers to intervening, identifying safe
and effective intervention options, and taking action to intervene.

* Ongoing Prevention and Awareness Campaigns

= Programming, initiatives, and strategies that are sustained over time and focus on increasing
understanding of topics relevant to and skills for addressing dating violence, domestic
violence, sexual assault, and stalking, using a range of strategies with audiencesthroughout

the institution HEALY
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e
Primary Prevention and Awareness Programs: Core Definitions

* Primary Prevention Programs

* Programming, initiatives, and strategies informed by research or assessed for
value, effectiveness, or outcome that are intended to stop dating violence,
domestic violence, sexual assault, and stalking before they occur through the
promotion of positive and healthy behaviors that foster healthy, mutually
respectful relationships and sexuality, encourage safe bystander intervention,
and seek to change behavior and social norms in healthy and safe directions.

 Risk Reduction

 Options designed to decrease perpetration and bystander inaction, and to
increase empowerment for victims in order to promote safety and to help
individuals and communities address conditions that facilitate violence.
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Practical Implications

* Involve individuals who administer prevention and education
programs in the process of describing them within the Annual
Security Report.

* Reflect actual institutional practices within statements.

= Further provide proof that these practices are tracked and
retrievable within the institution's record keeping systems.

* Do notsimply copy and paste statutory language into the report.

* Include state definitions for dating violence, domestic violence,
sexual assault, and stalking.

o . C) HEALY*
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VAWA Rights and Options Requirements

Include procedures victims should follow such as:

* A statement that preserving evidence may assist in proving that

the offense occurred or may be helpful in obtaining a
protection order

* How and to whom the alleged offense should be reported

* A statement that victims can notify law enforcement, be
assisted in doing so, or decline to notify law enforcement

T C) HEALY*
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VAWA Rights and Options Requirements

Include information regarding protective/no contact orders
Including:

* Options and types of orders available through the institution and
law enforcement

e |nformation about if/how the institution will enforce orders of
protection issued by a criminal, civil, or tribal court

O8I C) HEALY*



VAWA Rights and Options Requirements

Information about how the institution will protect confidentiality
related to:

* |ncidentreporting and disclosures (while protecting Pll)
* Crime statistics in the ASR
 Daily Crime Log
* Timely Warnings and Emergency Notifications

* Accommodations or protective measures
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VAWA Rights and Options Requirements

A statement that the institution will provide written notification to
students and employees about existing services within the institution
and in the community:

* Counseling * Legal assistance

* Health * Visa and immigration assistance

* Mental health * Student financial aid

* Victim advocacy * Other services available for victims

T C) HEALY*



VAWA Rights and Options Requirements

A statement that the institution will provide written notification to victims about
options for, available assistance in, and how to request changes to:

* Academic situations
* Living situations
 Transportation

* Working situations

e Protective measures

A statement that accommodations/protective measures are provided upon
request if they are reasonably available, regardless of whether the victim chooses
to report the crime to campus police or local law enforcement

O SEN (O) HEALY*



Practical Implications

 Create a single rights and options document for distribution.

* Encourage victims to report and ensure user friendly reporting
mechanisms are listed and available.

* Include the list from the statutory language and highlight specific
campus and community resources that pertain to the list.

* Ensureresources are kept up to date and that the institution has the
capability to provide all listed resources.

T C) HEALY*
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VAWA Disciplinary Procedures Requirements

Must include a description of each type of disciplinary proceeding
Including:

* The stepsinvolved

* The anticipated timelines

* The decision-making process

* Howto file a complaint

* How the institution decides which type of proceeding to use
pased on the circumstances of the report

T C) HEALY*
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VAWA Disciplinary Procedures Requirements

Must include:
e Describes the standard of evidence

* List ALL of the possible sanctions

* Describes the range of protective measures available
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VAWA Disciplinary Procedures Requirements

This requires an explanation of institutional policies —and the
Intersections —in plain language

* Title IXgrievance procedures

* Policies and procedures that apply to forms of sexual assault, dating
violence, domestic violence, and stalking not covered by Title IX

= Student Code of Conduct
= Faculty Handbook
= Employee Handbook

o . C) HEALY*
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VAWA Disciplinary Procedures Requirements

 Statements that all proceedings will be:
"  Prompt, fair and impartial process from initial investigation to final result

= Conducted by officials who receive annual training on VAWA issues and
how to conduct an investigation and hearing process that protects the
safety of victims and promotes accountability

= Conducted by officials who do not have a conflict of interest or bias for or
against the accuser or the accused

o . C) HEALY*

olutions for Organizational Excellance



VAWA Disciplinary Procedures Requirements

* A statement that parties have the same opportunities to have
others present during any disciplinary proceeding

« A statement that parties have the right to an advisor of choice
* An explanation of the advisor role

A statement that parties receive simultaneous written
notification of findings, appeals, any changes to the result, and
final results

o . C) HEALY*
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Practical Implications

* Make procedures easily accessible to students, staff and faculty through
multiple channels, including online platforms and printed material.

* Implement mandatory training for faculty, staff and students regarding
disciplinary procedures and their roles within the process.

* Implement mechanisms for collecting feedback from participants in the
disciplinary process to identify areas for continued improvement.

« Update the Annual Security Report and redistribute when underlying
policy is revised or federal regulations change.

o . C) HEALY*
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Prohibited Conduct

Title IX Non-Title IX

All forms of Sexual Harassment,

Title IX Sexual Harassment, Sexual sexual Assault, Dating Violence,

Assault, Dating Violence, Domestic

Violence, Stalking Domestic Violence, Stalking, Sexual

Exploitation, Retaliation

Off Campus: Substantial off Campus: Buildings Outside the U.S. but stillin Outside the EPA but the
Owned or Controlled by a -
On Campus Control over R and the Recoanized Student an Education Program or conduct has a nexus to
Conduct 9 Activity the University

Organization
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Crafting Informed Policy Statements




Awareness of the Impact of Language

Inclusivity & Avoiding Reinforcement of

Identifying the Parties Negative Perceptions/Myths

Complainant/victim/survivor/reporting

party/accuser “He said/she said” vs.

“word-against-word

Respondent/offender/accusedy credibility assessment”

responding party/perpetrator Individuality
Inclusivity
Neutral, Non-judgmental Respect Process Words

Investigation
Review
Assessment

“‘Believe” or “feel” vs. “experience”
“story” vs. “account”

() SCONNOR C HEALY
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Crafting Sensitive and Informed Policy Statements

Choice of words matters

Understanding the difference between

 System of belief and system of proof
* Privacy and confidentiality
* Reporting options and confidential resources

Importance of framing complicated concepts to reduce barriers to reporting

« Complainant agency/autonomy in how to move forward
« Communicating separation of roles (advocacy vs. neutral/impartial response)
"Trauma-informed": To be or not to be

o . C) HEALY*
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Crafting Sensitive and Informed Policy Statements

Collaborate with your prevention educators and survivor advocates
Mirror language from your education programs

Reinforce complainant/victim/survivor agency and autonomy by using
language that emphasizes and reinforces choice/options

* Procedures victims “should” follow
* “Do not bathe or change clothes” vs. “You may wish to”

Include bystander intervention and risk reduction tips that are geared toward
offender accountability

o . C) HEALY*
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Policy Statements for Preservation of Evidence

Example of Positive Policy Statement Language:

Victims are encouraged to seek medical attention as soon as possible to
preserve biological evidence and receive necessary care. The University
provides resources and support to assist victims in preserving evidence and
navigating the reporting process. (Outlines the importance of preserving
evidence and provides practical guidance for victims.)

Example of Less Effective Policy Statement Language:

Victims should try to preserve evidence if they can. This might include keeping
clothes or saving messages. (Lacks specificity and important detail, does not
provided additional support services to assist in preservation of evidence.)

€ 5onnor HEALY
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Examples of Sensitive and Informed Bystander Intervention
& Risk Reduction

* Create a plan with the people around you. Have some of your
friends talk to the person engaging in the harassing behavior while
others make sure the person experiencing harm is okay.

* Familiarize yourself with campus resources so you can reach out
for help for you or your peers.

* Ifyou have concerns about your friend’s behavior or for their health
and wellbeing, seek help

€, SozEN HEALY
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Update on Title IX & Clery Act Enforcement




Impact of Cuts to the Department of Education

* Seven OCRregional offices closed

* Focus on national origin (shared Jewish ancestry), Title IX
(transgender/gender identity only!), race-based scholarships and
programs, and some disability

* Clery Compliance Team is largely intact
* Allinvestigative processes slowed or halted

° Negotiated Rulemaking: https://www.ed.gov/about/news/press-release/us-department-of-
educations-office-of-postsecondary-education-announces-negotiated-rulemaking

€ 5onnor HEALY
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e
Key Executive Orders and Enforcement Actions

Executive Order 14168 "Defending Women From Gender Ideology Extremism and Restoring
Biological Truth to the Federal Government" (Jan. 20, 2025)

« Setforth the federal administration's position that there are only two sexes: male
and female

* Rescinded former guidance supporting transgender students

Executive Order 14201 "Keeping Men Out of Women's Sports" (Feb. 5, 2025)
 Barred the participation of transgender women in women's sports

Dear Colleague Letter on Title IX Enforcement (Jan. 31, 2025, updated Feb. 4, 2025)

* Reestablished the 2020 Title IX regulations as operative following the nationwide
vacatur of the 2024 Title IX regulations

ED and DQOJ Title IX Special Investigations Team (Apr. 4, 2025)

*  Willfocus on participation of transgender athletes, the use of intimate spaces, and
“gender ideology” generally
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Title IX Directed Investigations

* Denver Public Schools (Jan. 28, 2025)

e SanJosé State University (Feb. 6, 2025)

* University of Pennsylvania (Feb. 6, 2025)

* Massachusetts Interscholastic Athletic Association (Feb. 6, 2025)
* Minnesota State High School League (Feb. 12, 2025)
 CaliforniaInterscholastic Federation (Feb. 12, 2025)

* Maine Department of Education and Maine School Administrative District # 51 (Feb. 21,
2025, findings issued Mar. 19, 2025)

*  Tumwater School District (Washington) (Mar. 3, 2025)

 |lllinois DOE, the Chicago Public School District 299, and Deerfield Public Schools District
109 (Mar. 20, 2025)

Portland Public Schools and Oregon School Activities Association (Mar. 25, 2025)
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Q&A
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Contact Us!

()’ https://www.healyplus.com/

m https://www.linkedin.com/company/healyplus

n www.facebook.com/HealyplusGroup

() COZEN https://www.cozen.com/practices/institutional-
O'CONNOR  response-group

HEALY"

Solutions for Organizational Excellence

One Liberty Place
1650 Market Street
Suite 2800
Philadelphia, PA 19103

info@healyplus.com

866.817.5817




* This PowerPoint presentation is not intended to be used
as a stand-alone teaching tool.

* These materials are meant to provide a framework for
Informed discussion, not to provide legal advice
regarding specific institutions or contexts.

* Allrights are reserved to Cozen O’Connor and The
Healy+ Group.
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